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WHEN RECORDED RETURN TO:
Ballard Spahr LLP

One Utah Center, Suite 800

201 South Main Street

Salt Lake City, UT 84111-2221
Attn: Steven P. Mehr

Tax Serial Nos. 03-007-0010, 03-007-0011, 03-007-0023
ANNEXATION AGREEMENT

The parties NIBLEY CITY (the “City”), a Utah municipality and a political subdivision of
the State of Utah, and WATERMARK PROJECT LLC, a Utah limited liability company or assigns
(the “Petitioner”), enter into this Annexation Agreement (this “Agreement”), effective as of the
date this Agreement is recorded in the office of the Cache County Recorder (the “Effective Date”).

RECITALS

A. Petitioner owns certain real property located within Cache County, within the
municipal boundaries of Logan City, adjacent to the municipal boundaries of the City, described
as Cache County parcels 03-007-0010, 03-007-0011, and 03-007-0023, and more particularly
described in Exhibit A attached hereto (the “Property”).

B. Petitioner desires to disconnect the Property from Logan City (the
“Disconnection”) and annex the Property into the City (the “Annexation”), in order to access City
utilities and facilities to facilitate the development or subdivision of the Property.

C. The approval of the Annexation is a legislative decision to be made by the
appropriate city bodies, to which approval Petitioner has no entitlement or vested right.

D. The City has adopted codes, ordinances, regulations, drawings, standards,
specifications, policies, and resolutions (collectively, “City Code”) that govern the development
of land, the construction of private and public infrastructure and buildings, and the connection to
and use of City facilities and utilities.

E. Petitioner has requested certain waivers or modifications of City Code requirements
that would normally apply to the development or subdivision of the Property, in connection with
the Annexation, in order to develop the Property (the “Development”) according to the
preliminary and conceptual development plan attached hereto as Exhibit B (“Development
Plan”).

F. The City, through the City Planning Commission and City Council, have reviewed
the proposed Annexation and the proposed waivers or modifications of City Code requirements
requested by Petitioner, and find that the Annexation and Development of the Property, as
generally depicted in the Development Plan, will be beneficial to the City and its residents and
will comply with the goals and objectives of the City’s general plan.
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G. The parties desire to enter into this Agreement to establish the terms and conditions
by which the City approves of the Annexation of the Property and to determine the specific
regulations and requirements of the City that will apply to the subdivision or Development of the
Property once it is annexed into the City.

AGREEMENT

NOW, THEREFORE, in consideration of the foregoing recitals and the covenants hereafter
set forth, the sufficiency of which the Parties hereby acknowledge, the Parties agree as follows:

1. City Obligations. All obligations of the City are subject to the reserved legislative powers of
the City described in Section 5 below.

1.1. Annexation Approval. The City shall, to the extent permitted by Utah law and without
waiving its right or duty to take the procedural steps and analyze the substantive
considerations required by Utah law, grant Petitioner’s annexation petition for the Property
and annex the Property into the City.

1.2. Annexation Protest. If Annexation is protested and goes before the Cache County
Boundary Commission, the City may, in its discretion, deny the Annexation or seek to
obtain from the Boundary Commission approval for the Annexation. If the City decides to
seek to obtain approval, the City shall coordinate its efforts with Petitioner.

1.3. Zoning. Upon successful Annexation, the Property shall be zoned R-M Mixed
Residential (the “Zoning”), subject to the modifications to the Zoning and City Code set
forth below, and Petitioner shall have a vested right to the Development of the Property
according to the Zoning, as modified by this Agreement:

1.3.1. This area shall be eligible for R-M zone designation, despite restrictions
included in R-M Application Map of NCC 19.12.040(6).

1.3.2. The total allowed number of residential units of the Development shall be no
more than 180 residential units with 354 parking spaces, allocated as follows:

1.3.2.1. Multi-Unit Condominium/Apartment: 152.
1.3.2.2. Townhome: 28.

1.3.3. The uses allowed within the Development shall be those uses authorized by
City Code for the Zoning and the uses allowed by Nibley City Code.

1.3.4. The maximum height of all buildings within the development is 57 feet.

1.3.5. Amenities: It 1s anticipated the development will provide the following open
space amenities:

1.3.5.1. Sports Court
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1.3.5.2. Playground
1.3.5.3. Swimming Pool

1.3.6. The total number of residential units or lots allowed, created, or developed
within the Development shall be limited to the maximum number and type allowed
under this Section 1.3, regardless of whether such units or lots are developed by
Petitioner or by an assignee, transferee, or other successor-in-interest of Petitioner
and regardless of whether additional or different units or lots are shown in the
Development Plan.

2. Petitioner Obligations.

2.1. Recordation. This Agreement shall only be effective upon recordation. Petitioner shall
ensure that no other interests, mortgages, liens, or other encumbrances have priority or
precedence over this Agreement.

2.2. Disconnection.

2.2.1. Petitioner shall be responsible for and shall bear all costs to prepare, file, and
prosecute all applications, documents, and instruments necessary to effectuate the
Disconnection. If the Disconnection is protested, challenged, or rejected, Petitioner
may, in its discretion, file and prosecute court proceedings to complete the
Disconnection. This Agreement shall remain valid during the pendency of any such
proceeding.

2.2.2. The Disconnection and the Annexation may occur simultaneously through a
municipal boundary adjustment if Logan City is amenable to such process.
Petitioner shall be responsible for all costs to prepare and complete all plats and
surveys, and City shall assist with coordinating such boundary adjustment.

2.2.3. If Petitioner fails to pursue Disconnection within two years from the date of
execution of this Agreement, elects to not challenge any protest, challenge, or
rejection of the Disconnection, or if Petitioner’s challenge is unsuccessful and
Disconnection is denied by a final order of a court or other body with jurisdiction
following any appeals, this Agreement shall terminate, and neither party shall have
any further right or obligation hereunder.

2.3. Development.

2.3.1. General Standard. Petitioner shall develop, construct, improve, and maintain
the Development in a manner substantially similar to and in substantial compliance
with the Development Plan, attached hereto, and the terms, conditions, and
requirements set forth below and in City Code.

2.3.1.1. Petitioner shall have the right to make non-material changes and
adjustments to the Development without amending this Agreement,
including adjusting lot boundary configuration and location, building and
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unit configurations and location, interior road alignments and parking areas,
landscaping and architectural details. Such changes and adjustments shall
be reviewed and approved by the City through the plat and construction plan
review and approval processes.

2.3.1.2. Material changes to the Development and Development Plans
shall not be authorized by the City except by way of an amendment to this
Agreement. All amendments to this Agreement shall be in writing and
shall be approved in the same manner as this Agreement, i.e., pursuant to
the City’s public notice, hearing, review, and approval processes. Such
material changes include:

2.3.1.2.1. Increase in the number of residential lots or units, a
decrease of minimum residential lot or unit size, or a decrease of
minimum residential lot frontage or setback requirements;

23122, Decreases to the amount or size of public amenities,
open space, or common area or substantial relocation of public
amenities, open space, Or common area;

23123 Variances or exceptions to the Zoning or other City
Code not set forth herein; and

23.1.2.4. Material changes to the functional design of the
Development that materially affects vehicular and pedestrian
traffic and parking functionality, drainage, utility connectivity, or
other design characteristics.

2.3.2. Utility Improvements.

2.3.2.1. Existing Utilities. Petitioner is aware of existing utilities near and
within the Property. This includes but is not limited to the existing sewer
lines and sewer manholes that extend under proposed Building C of Exhibit
B, the Development Plan, submitted by Petitioner. Petitioner acknowledges
that the sewer lines and manholes cannot be located under any buildings or
structures and that any relocation of the sewer pipes, manholes, or other
utilities to facilitate construction, development and/or the Development
Plan shall be performed by the Petitioner and their cost.

2.3.3. Streets and Related Facilities. Petitioner shall comply with the following
obligations related to the improvement, dedication, and construction of street and
street facilities:

2.3.3.1. 2200 South. Petitioner shall complete, construct, install, assure, and
warranty, according to City Code, the following improvements along the
frontage of the Property adjacent to 2200 South (collectively, <2200
Improvements™): sidewalk, park strip, curb, gutter, and the remaining
asphalt and road base required for 2200 South to comply with the City’s 66-
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foot, two lane collector street cross-section (TS-9), set forth in the Nibley
City Design Standards, Construction Standards, and Specifications and City
Code. Petitioner shall also dedicate to the City the areas within the Property
required for the 2200 Improvements.

2.3.3.2. 1200 West. Petitioner shall complete, construct, install, assure, and
warranty, according to City Code, the following improvements along the
frontage of the Property adjacent to 1200 West South (collectively, “1200
Improvements”): sidewalk, park strip, curb, gutter, and the remaining
asphalt and road base required for 1200 West to comply with the City’s 66-
foot, two lane collector street cross-section (TS-7), set forth in the Nibley
City Design Standards, Construction Standards, and Specifications and City
Code. Petitioner shall also dedicate to the City the areas within the Property
required for the 1200 West Improvements.

2.3.3.3. Trail Petitioner shall complete, construct, install, assure, and
warranty, according to City Code, the following improvements along the
south edge of the property: 8-foot wide paved trail according to alignment
of Nibley City Trails, Recreation and Open Space Master Plan, with a direct
connection to the property line of Thomas Edison Elementary, as depicted
on the Trail Plan attached hereto as Exhibit C.

2.3.4. Open Space and Amenities. Petitioner shall provide a minimum 4.82 acres
of public/private landscaped, open space areas within the Development.

2.3.5. Impact Fees. The Petitioner will be required to pay impact fees in accordance
with Nibley City Code and the Consolidated Fee Schedule as adopted at the time
of building permit.

2.3.6. Utility Maintenance. The property owner or Private Home Owners’
Association (HOA) shall maintain all private roads, including snow removal,
parking enforcement, open space and associated amenities, drainage areas, water,
sewer and stormwater utilities within the development.

2.4. Waiver of Rights. By consenting to the conditions of approval of the Annexation and
by executing this Agreement, Petitioner waives and releases any right Petitioner may have
had to challenge the reasonableness, lawfulness, or appropriateness of the City’s
requirements regarding the improvements set forth herein, which right Petitioner may have
otherwise had pursuant to Utah Code § 10-9a-703. This includes any claim that the
construction of all such improvements and the dedication of any related property were
unlawful or unreasonable exactions, pursuant to Utah Code § 10-9a-508, or any challenge
to the assessment or payment of impact fees required by this Agreement, pursuant to Utah
Code §§ 11-36A-701, -703. Petitioner further agrees that the City may withhold approvals
of subdivision plats, building permits, certificate of occupancy, utility connections, and
other permits, applications, or licenses, in order to enforce and compel compliance with
this Agreement, despite any provision to the contrary under Utah Code §§ 10-9a-509, -
603(3)(a), -604.5(3), -802(2).
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3. Fees. Petitioner agrees to pay all applicable fees of the City, Logan City, and any other
applicable government entity, as such fees exist on the applicable date when payment is due,
including but not limited to utility fees, hookup fees, impact fees, inspection fees, building permit
fees, construction and excavation permit fees, other permit fees, and application fees.

4. Infrastructure Costs and Standards. Petitioner is required, at Petitioner’s sole expense and
effort, to construct all infrastructure, project improvements, and system improvements required by
this Agreement and City Code and to construct the same in the size, scale, location, magnitude,
and capacity required by this Agreement and applicable provisions of the City Code.

5. Reserved Legislative Powers.

5.1. This Agreement, or any part of this Agreement, will not limit the exercise of the police
powers of the City to enact ordinances, standards, or rules regulating development, zoning,
subdivision, growth management, transportation, annexation, municipal services, and other
land use matters, or to determine the necessity and wisdom of the approval of any
legislative matter related to this Agreement, including the Annexation and the Zoning.
Notwithstanding the retained power of the City to enact such legislation under its police
power, such legislation shall not modify Petitioner’s vested rights as set forth herein unless
facts and circumstances are present which meet the exceptions to the vested rights doctrine
as set forth in Western Land Equities, Inc. v. City of Logan, 617 P.2d 388 (Utah 1980), its
progeny, or any other exception to the doctrine of vested rights recognized under state or
federal law.

5.2. Both parties understand that any legislative action by the City Council, including the
approval of this Agreement and the approval of the Annexation, is subject to initiatives,
referral, or challenge by individuals or groups of citizens. Petitioner agrees that the City
may respond to, approve, or reject any initiative, referral, or challenge as the City deems
appropriate in its discretion, guided by the standards in Utah law. Petitioner agrees that the
City shall not be found to be in breach of this Agreement due to the City’s response to,
approval of, or rejection of any initiative, referral, or challenge or due to the success of an
initiative, referendum, or challenge, so long as the initiative, referendum, or challenge
relates to any legislative act contemplated or undertaken in connection with this
Agreement. In the case of a successful initiative, referendum, or challenge, this Agreement
and the approval of the Annexation shall be voided.

6. Compliance with City Requirements and Standards. Unless otherwise expressly provided in
this Agreement, Petitioner acknowledges that nothing in this Agreement will be deemed to relieve
Petitioner from its obligations to comply with all applicable requirements, standards,
specifications, drawings, regulations, policies, resolutions, and ordinances of the City for
development of the Property and recordation of subdivision plats, including those related to the
payment of unpaid fees, the approval of site plans or plats, the approval of building permits and
construction permits, the construction and installation of public infrastructure, and the providing
of completion and warranty assurances. Petitioner shall comply with all requirements of the City
Code and the Zoning related to the Development of the Property, except as the same are expressly
modified herein.
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7. Covenants Running with the Land. The provisions of this Agreement will constitute real
covenants, contract and property rights and equitable servitudes, which will run with all of the land
subject to this Agreement. The burdens and benefits hereof will bind and inure to the benefit of
each of the parties hereto and all successors in interest to the parties hereto. Each successor in
interest will succeed to those benefits and burdens of this Agreement that pertain to the portion of
the Property to which the successor holds title.

8. No Agency, Joint Ventures or Partnership. City and Petitioner are not agents of each other,
and this Agreement creates no agency relationship, joint venture, or partnership between City and
Petitioner.

9. Representations. The parties represent and warrant that the person signing this Agreement on
behalf of each party is authorized to so sign and to bind the party to the obligations set forth herein,
and that all steps and procedures required by a party to execute and enter into this Agreement have
been completed.

10. Incorporation of Recitals, Introductory Paragraphs, and Exhibits. The Recitals contained
in this Agreement, the introductory paragraph preceding the Recitals and all Exhibits referred to
or attached hereto are hereby incorporated into this Agreement as if fully set forth herein.

11. Default and Remedies. Unless otherwise provided in this Agreement, in the event of any
default or breach of this Agreement or any of its terms or conditions, the defaulting party or any
permitted successor to such party must, upon written notice from the other, proceed immediately
to cure or remedy such default or breach, and in any event cure or remedy the breach within 30
days after receipt of such notice. In the event that such default or breach cannot reasonably be
cured within the 30-day period, the party receiving such notice must, within the 30-day period,
take reasonable steps to commence the cure or remedy of such default or breach, and must continue
diligently thereafter to cure or remedy such default or breach in a timely manner. In case such
action is not taken or diligently pursued, the aggrieved party may institute such proceedings as
may be necessary or desirable in its opinion to:

11.1. Cure or remedy such default or breach, such as proceedings for injunctive relief, to
compel specific performance by the party in default or breach of its obligations, or
declaring a material breach by the party; and/or

11.2. Subject to Section 11.2.1 below, in the case of a material uncured breach, the non-
defaulting party may terminate this Agreement.

11.2.1. If the City elects to terminate this Agreement due to a material default of
Petitioner, then the City shall give Petitioner written notice of intent to terminate
this Agreement and the matter shall be scheduled for consideration and review by
the City legislative body at a duly noticed public meeting. Petitioner shall have the
right to offer written and oral evidence prior to or at the time of said public meeting.
If the City legislative body determines that a material default has occurred and is
continuing and elects to terminate this Agreement, the City legislative body shall
send written notice of termination of this Agreement to Petitioner in accordance
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with Section 12.9 hereof, and this Agreement shall thereby be terminated. The City
may thereafter pursue any and all remedies at law or equity.

12. Other Miscellaneous Terms.

12.1. Certain Meanings. The singular will include the plural; the masculine gender will
include the feminine; “shall” and “will” and “must” are mandatory; “may” is permissive.

12.2. Severability. If any provision of this Agreement or application of any provision of
this Agreement to a particular situation is held by a court of competent jurisdiction to be
invalid or unenforceable, the remaining provisions of this Agreement will continue in full
force and effect.

12.3. Construction. This Agreement has been reviewed and revised by legal counsel for
Petitioner and the City, and no presumption or rule that ambiguities will be construed
against the drafting Party will apply to the interpretation or enforcement of this Agreement.

12.4. Further Assurances, Documents, and Acts. Each of the parties agrees to cooperate
in good faith with the other, and to execute and deliver such further documents, and to take
all further acts reasonably necessary in order to carry out the intent and purposes of this
Agreement and the actions contemplated hereby. All provisions and requirements of this
Agreement will be carried out by each party as allowed by law.

12.5. Assignment. Petitioner may assign all or any portion of its interest in this Agreement
and/or the Property, provided, however, Petitioner’s assignee must assume in writing
Petitioner’s obligations and duties under this Agreement. The rights of the City under this
Agreement will not be assigned.

12.6. Governing Law. This Agreement shall be interpreted and enforced in accordance
with the laws of the State of Utah.

12.7. Attorney Fees. If any party hereto is required to engage the services of counsel by
reason of default of another party, including in connection with the default procedures set
forth in Section 11 above, the non-defaulting party will be entitled to receive from the
defaulting party the non-defaulting party’s costs and reasonable attorney’s fees, both before
and after judgment, including any appeals thereof, and whether or not suit be filed or if the
provisions of this Agreement are enforced through arbitration.

12.8. Mediation. In the event of a dispute concerning the terms or conditions of this
Agreement or arising out of this Agreement the parties may but shall not first be required
to seek resolution of the dispute via mediation.

12.9. Notices. Any notice, demand or document which any party is required to be in
writing, and may be personally delivered or given or made by United States registered or
certified mail, return receipt requested, by overnight delivery service (e.g., Federal
Express), addressed as follows:

To the City:
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Nibley City

Attn: Mayor and City Manager
455 West 3200 South

Nibley, UT 84321

To the Petitioner:

Watermark Project LLC

Attn: Steven P. Mehr

201 South Main Street, Suite 800
Salt Lake City, UT 84111

13. Term. The term of this Agreement shall be a period commencing on the Effective Date and
expiring on December 31, 2070.

~~SIGNATURE PAGE TO FOLLOW~~
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IN WITNESS WHEREOF, this Annexation Agreement has been by the person duly authorized
to execute the same for and on behalf of WATERMARK PROJECT LLC, and by persons duly
authorized to execute the same for and on behalf of Nibley City, acting by and through its City

Council, as of the Effective Date.
v UARY Sheegsep

Mayor

NIBLEY CITY

ATTEST:

By:
City Recorder

STATE OF UTAH )

County of C}@Oho

, 20 Zja ersonally appeared before me,
e a\ () rP of Nibley City, the signer of the foregoing

Ywho duly acknowledged to mi¢ that they executed the same.
; CHERYL BODILY
A, Notary Public, State of Utah
@ y Commission # 714809
Wit/ My Commission Expires On)  NOTARY PIUBLIC
November 28, 2024

PETITIONER

WATERMARK PROJECT LLC
By: & ?-—-———

Printed Name: &/ (O0) Tosuen cew/
Title: A-GEM T

STATE OF UTAH )

: 8S
County of (\Zalg’h(g )

On the day of + k) Z;j ), personally appeared before me,
, the A o1 of Petitioner, the
signer of the foregoing instrument, who duly acknowledged to me that they executed the same.

CHERYL BODILY
Notary Public, State of Utah

Tol); Commission # 714809
WL/ My Commission Expires On NOTARY PUBLIC

November 29, 2024

Page 10 of 13



En R39S PEYT B Z402 Fo 1140

Exhibit A
Legal Description of the Property

The following described property is located in Cache County, State of Utah:

PARCEL 1: 03-007-0010

BEGINNING 25 FEET SOUTH AND 5555 FEET WEST OF THE CENTER OF SECTION 17, TOWNSHIP 11
NORTH, RANGE | EAST OF THE SALT LAKE BASE AND MERIDIAN AND RUNNING THENCE S0UTH
3°46'30" EAST 108.9 FEET NORTH 85°48'30™ EAST 86.9 FEET SQUTH 0° 55°30" EAST 431 FEET TO THE
NORTH LINE OF SIERRA PARK PHASE I, THENCE SOUTH 85°3027" WEST 306.3% FEET TO THE
NORTHWEST CORNER OF LOT 1 SAID SUBDIVISION, THENCE NORTH 22°28'20" WEST TO A POINT
SOUTH 66°25'30 EAST 123.7 FEET AND SOUTH 22°28'30" WEST 99.0 FEET AND NORTH 57°59'30" WEST
30 FEET AND SOUTHERLY FROM A POINT SOUTH 89°32'30" WEST 308.3 FEET FROM BEGINNING,
THENCE NORTH 66225'30" WEST 123.7 FEET, THENCE NORTH 22°2830" EAST 99.0 FEET THENCE
SOUTIL 37°39730" EAST 30 FEET, THENCE NORTHERLY TO A POINT SOUTIH 8%°5250" WEST 3083
FEET FROM BEGINNING, THENCE NORTH 89°52'30" EAST 308.3 FEET TO BEGINNING,

ALSC: BEGINNING 15 FEET SOUTH AND 491 FEET WEST OF THE NORTHEAST CORNER OF THE
SOUTHWEST QUARTER OF SAID SECTION, THENCE SOUTH 118 FEET WEST 1.9 FEET NORTH 118
FEET EAST 1.9 FEET TO BEGINNING.

SUBJECT TO A BOUNDARY LINE AGREEMENT FILED [N ENTRY # 1184033 IN BOOK 1979 PAGE 365,
SUBJECT TO A BOUNDARY LINE AGREEMENT FILED IN ENTRY #12356336 IN BOOK 2172 PAGE 1130
SUBIECT TO A BOUNDARY LINE AGREEMENT FILED IN ENTRY #1236337 IN BOOK 2172 PAGE 1134.

SUBJECT TO A BOUNDARY LINE AGREEMENT FILED IN ENTRY #1295909 IN BOOK 2276 PAGE 1818.

PARCEL 2: 03-007-0011

BEGINNING 491 FEET WEST OF THE NORTHEAST CORNER CF THE SOUTHWEST QUARTER OF
SECTION 17, TOWNSHIP 11 NORTH, RANGE | EAST SALT LAKE BASE AND MERIDIAN, RUNNING
THENCE SOUTH 8§ RODS, THENCE EAST 10 RODS, THENCE NORTH & RODS, THENCE WEST 10 RODS
TO BEGININING.

SUBJECT TO THE EXISTING RIGHT OF WAY OF THE ABOVE REFERENCED FIELD ROAD.

PARCEL 2: 03-007-0023

BEGINNING AT THE INTERSECTION OF THE SOUTH LINE OF THE ROAD AND THE WEST LINE OF
THE ROAD BEING 25 FEET SOUTH AND 18.4 FEET WEST OF THE CENTER OF SECTION 17, TOWNSHIP
11 NORTH, RANGE 1 EAST SALT LAKE BASE AND MERIDIAN, AND RUNNING THENCE SOUTH
ALONG THE WEST LINE OF THE ROAD TO A POINT NORTH 0°29'09" WEST 153.34 FEET ALONG THE
WEST LINE OF 1200 WEST STREET FROM THE NORTHEAST CORNER OF LOT 2 SIERRA PARK PHASE
1, THENCE NORTH B9°Z0'48" WEST 435.05 FEET TO A POINT ON THE NORTH LINE OF SIERRA PARK
PHASE 1, THENCE NORTH 427.65 FEET, THENCE WEST 86.9 FEET, THENCE NORTH 108.9 FEET TO
THE SOUTH LINE OF THE EAST-WEST ROAD AT A POINT 540.5 FEET WEST OF BEGIVNING, THENCE
EAST 66 FELT, THENCE SOUTH 108 FEET, THENCE EAST 165 FEET, THENCE NORTH 108 FEET,
THENCE EAST 309.5 FEET ALONG SOUTH LINE OF THE ROAD TO BEGINNING.
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Exhibit B
Preliminary and Conceptual Development Plan for Property
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Exhibit C
Trail Plan
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